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EDITORIAL NOTES. 


The election of William H. Taft to the Presidency was known io 
the country on election day as early as 9.30 P. M., an almost unprece- 
dented occurrence in the election annals of America, although four 
years ago the re-election of President Roosevelt was known about 
10.30 P. M. Judge Taft, who was so long known as Secretary Taft, 
has all the qualifications requisite to make a good President. Even 
his political foes conceded that he has both the mental and moral 
equipment for the position, and the only contest, therefore, was as to 
political policies. The Journal has nothing to do with these policies 
from a partisan standpoint, and, therefore, we can make no further 
comments than to express our belief that the wheels of business will 
continue to revolve more expeditiously than they have for some 
months previous. The mere fact that a national election contest will 
not occur again under four years, and that the general policies con- 
trolling the country are not to be changed, will awaken confidence. 
Under a new and different administration, whatever good there might 
be in it, there would be uncertainty for at least the next six months, 
or until it could be made clear what new policies might be adopted. 
It is understood that when Mr, Taft becomes President he will con- 
tinue the general attitude of the Roosevelt government toward trusts, 
where the latter are carried on contrary to law, but that he will make 
no startling innovations so as to disturb business confidence. The 
tariff is to be modified where it is needed, but not so as to do away 
with those principles of protection to home industries which are now 
ingrained in American civil ethics. The very large popular majority 
to Mr. Taft shows that the public wants a continuation of the best 
features of the Roosevelt administration, and he will undoubtedly 
maintain his reputation as a conservative and sane friend to whatever 
will build up the country in prosperity, and make it a helper to the 
weak. 





The right step was taken by Mr. Bryan and his advisers in the 
last campaign in adopting the policy of publicity as to campaign con- 
tributions. The fact that the contributions made to the party which 
Mr. Bryan represented were published before the election did his cam- 
paign no harm, although we do not assume to say that it gave his 
party any advantage. But the principle was a sound one, and it is to 
be regretted that Mr. Tait and his political party did not adopt the 
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same policy. The party of Mr. Taft, however, agreed, as we under- 
stand it, to make the publication after the election, and now it should 
be made with candor and accuracy. The same rule, if adopted in 
England as to Parliamentary elections, would mean a great deal. The 
amount of money spent there in a specific locality is said to be much 
more than that expended in America at elections, but whether for the 
exact corrupt purposes which have heretofore disgraced American 
politics is not known. It is something to admit the desirability of 
publicity in campaign contributions, as it marks another step in ad- 
vance toward general public reform. 





The Civil Service Law in this State is now being tested, and we 
believe the results will be highly favorable for the public good. The 
Civil Service Commission may use its discretion in placing certain 
office-holders in the exempt class, and, so far as we learn, it has been 
doing this with discretion, A letter was sent early in October by 
Chancellor Pitney asking that advisory masters be placed in the ex- 
empt class, and the mere reading of the letter shows the importance 
of having the exempt feature in the law duly regarded. The letter 
has some general interest to the Bar, and is quoted herewith in full. 
The letter was directed to the Civil Service Commission: “Replying 
to your circular letter, asking for suggestions as to the character of 
examination best adapted to determine the capacity of persons exam- 
ined, to discharge the duties to be performed in the various positions 
stibject to the Civil Service Law, | have to say: First, upon inquiry 
yesterday at the office of your commission, I was informed by Mr. 
Colby, the secretary, that the commission had placed within the ex- 
empt class the sergeant-at-arms of the Court of Errors and Appeals, 
the Vice-Chancellors, stenographer and reporter of the Court of 
Chancery, and, perhaps, some of the other officials connected with 
these courts, that might otherwise be construed as coming within the 
classified service. I quite approve of the action of the Civil Service 
Commission in exempting these officials. Second, I beg to repeat the 
suggestions made to Mr. Colby that under a broad construction of the 
last clause of paragraph 11 of the Civil Service Law, which declares 
that the classified service shall include all persons in the paid service 
of the State not included in the unclassified service, it is quite possible 
that the advisory matters of the Court of Chancery might be consid- 
ered as within the classified service, unless exempted by resolution of 
the Civil Service Commission. Third, I respectfully recommend that 
the Civil Service Commission place advisory masters in the exempt 
class. The duties performed by these officers of the Court of Chancery, 
so far as paid for by the State (indeed, all their duties) are purely 
judicial, and it is, in my judgment, entirely impracticable to test the 
fitness of an appointee to this office by either competitive or non-com- 
petitive examination. At the present time there are two advisory 
masters who are in the paid service of the State, Clarence S. Biddle 
and James Buchanan. Mr. Biddle is constantly employed in examining 
the divorce cases in preliminary stages, for the especial purpose of 
seeing that the requirements of the divorce law and practice of the 
Court of Chancery are complied with, respecting the jurisdiction of 
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the court over the subject matter, the residential qualifications of the 
parties, the proper service of process upon the defendant, and the 
proper publication and service of notice to non-resident defendants. 
Mr. Buchanan is constantly employed in supervising a considerable 
class of other business in the Court of Chancery, principally the unde- 
fended partition suits, suits for construction of wills, proceedings for 
sales of lands, of infants and lunatics, and a variety of business of that 
general class. His duties are purely judicial, and if a vacancy should 
occur it would be as impracticable to select a fit person as his suc- 
cessor by means of an examination as it would be to choose a Chan- 
cellor, a Vice-Chancellor or a Justice of the Supreme court by means 
of an examination. Fourth, If the advisory masters are included in 
the exempt class and if I am correct in my understanding of the action 
heretofore taken by the Civil Service Commission, in exempting the 
other officials of the Court of Errors and Appeals and Court of Chan- 
cery, | am not aware of any official of either of these courts that will 
remain included in the classified service and subject to the test of ex- 
amination. If I am in error in this, then upon being advised by your 
Commission what official in those courts remained subject to the act, 
I will take pleasure in submitting suggestions as to the proper char- 
acter of examination to be adopted.” 





One of the acts which the next Legislature ought to pass is that 
which will make the penalties for the sale of toy pistols, giant fire- 
crackers, etc., so severe that they will not be sold or purchased on any 
ensuing Fourth of July. The American Medical Association has been 
collecting statistics as to the fatalities of the last Fourth, and they 
are enormous, although less than in former years. As a grand total, 
there were 5,623 cases of mutilation from toy pistols, giant firecrackers, 
etc., causing fifty-five deaths. Of these cases seventy-six resulted in 
lock-jaw. The fatalities in New Jersey were more than thirteen per 
cent. of the whole number in the United States. 





On February 1 next the new Grand Title Registration law is to 
go into effect in New York. Those who desire to study the act may 
secure it in pamphlet form of Matthew Bender & Co., Albany. The 
act contains only sixty-six sections, to which are attached certain 
schedules. We have not had time to study the features of the new 
law, but it seems to follow the general principles of what is known as 
the Torrens scheme of land title registration, which we have fre- 
quently commended, and which we hope to see put in force in New 
Jersey sometime before the return of Donati’s comet, which is said to 
be due about the year 3858. Possibly the reform may come to us on 
some wave of public good sense before that period. 





The open season for certain game provided for in a statute forbid- 
ding the hunting of such game except from a certain date to another 
date, was held, in State v. Elson, 77 Ohio St. 489, 83 N. E. 904,15 L. R. 
A.(N.S.) 686, to be exclusive of the first-named date, and inclusive of 
the last. 
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EDUCATION OF THE GERMAN LAWYEB. 


Do not expect that | will in this short time offer to you a scientific 
and comprehensive statement of all the laws, provisions and rules 
produced by German parliaments and governments to regulate legal 
education in Germany. I merely intend to give you a short general 
picture of the development and life of the average German law stu- 
dents. A lawyer remains a student all his life. That is true in Ger- 
many as well as in America, but I will not go so far—I shall confine 
my picture to the time of preparation for the three different aims 
which a German lawyer may reach in the usual course of affairs. 
That means, I will describe his development until he is appointed 
Judge or State Attorney or until he is admitted to the Bar as coun- 
sellor-at-law. 

I will say immediately that the two principal careers of a German 
lawyer, Bench and Bar, are not connected in the same way as in this 
country. Here the judges are taken from the Bar. Only members of 
the Bar of much experience are elected or appointed judges: The 
Bench is founded, is built on the foundation of the Bar. This is en- 
tirely different in Germany, where the two careers do not follow each 
other but are parallel to each other. The tree begins to grow in two 
separate parts as soon as it is above the ground of preparatory educa- 
tion, which education, however, is common to both parts. 

The development of the German lawyer really begins with the so- 
called gymnasium course—not gymnasium in the American sense of 
the word, a gymnasium being a school where the work not only covers 
the American High School course, but also claims to cover at least the 
first two years of an American average coljlege. Without exception 
everybody has to graduate from this school who intends to serve man- 
kind in a scientific way, be it medicine, philosophy, philology, theology 
or jurisprudence. He has to enter the gymnasium when not less than 
nine years old, after passing through a preparatory course of three 
years in a grammar school, and has to remain there for a full nine 
vears. He is at least eighteen, or the average nineteen years old 
when he passes his final examination. He is now ready to enter the 
university. 

The university is the second necessary step in the German law- 
ver’s development. It is impossible for him to follow the legal pro- 
fession without visiting the university and studying law there for a 
period of at least three years—in some states, as for instance in Ba- 
varia, for a period of four years. 

Colleges in the American sense are unknown in Germany. We 
have only universities, The general education provided for in the 
American colleges is supposed to be given partly in the gymnasium 
and partly in the university, there combined with some specific study. 
There is no student in Germany who is simply a “student,” swimming 
in the broad stream of general knowledge. The German student has 
to decide immediately whether he is to be lawyer, physician, clergy- 
man, etc. His preparation for the study of law is limited to what his 
historical instructor in the gymnasium has taught him. He knows 
that Drakon gave to the Greeks the most cruel laws which ever ex- 
isted. He knows that the Romans were a people of legislators, and 
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that the Emperor Justinian made a famous compilation of the Roman 
law. But he does not know anything about the contents of these laws. 
He looks at them only from a historical, not from a legal standpoint. 

On the whole, the German student has not so much to guide him 
in making a choice of his profession as an American student. For, 
while the latter, by means of the colleges, has the chance perhaps to 
learn a little about the subject of law in a general way, and is thus 
enabled to follow his inclinations somewhat, the German student is 
irrevocably embarked on his high sea of law from the beginning. It 
will be easily understood that in most cases he does not write the 
watchword “Jurisprudence” on his flag himself. The decision is 
mostly left to the parents, and as tradition is of great influence in the 
old German country, the young student becomes in many cases a law 
student merely because his father and grandfather have been judges 
or counsellors-at-law. 

It appears that this tradition alone is seldom sufficient to produce 
in the young man an enthusiasm for the study of such a dry science 
as theoretical jurisprudence. So it has happened rather often, and 
some time ago had become merely a custom that the law student in 
the first year of his university course is not very anxious to listen to 
the wisdom of the professors. Many prefer to live a real happy and 
lazy student’s life—drinking, singing, fencing and amusing them- 
selves, careless and free as only a German student can be. 

He is enabled to do this because of the almost entire want of con- 
trol, due to recognition of the principle of students’ freedom in Ger- 
many. We have no dormitories, no obligations to attend lectures, no 
roll calls, no records of attendance, no general and no special control. 
Nobody watches the diligence of the young people. They may stay 
at home in their flats or sit in their club houses or leave the university 
for days and weeks; nobody cares. They are left to their own respon- 
sibility—tthey are free to study and at liberty not to study in the 
happy, sometimes too happy university life. 

There is no doubt that a great percentage always have availed 
themselves of the latter opportunity. This has been true to such an 
extent that the professors have lately introduced a more severe con- 
trol over their »upils’ industry. This new control consists first, in the 
provision that every student must deliver every half year a certain 
number of written discussions of legal questions given by the profes- 
sors. The control consists, secondly, in the institution of so-called 
seminars, which are lectures for a limited number of more advanced 
students with whom the professor discusses single cases, using them 
as paths to the explanation of general legal principals and rules. You 
see here an application of the Harvard Case System, while generally 
the lectures are delivered after the manner of simply reading a paper 
without the question and answer system. 

The student is obliged to hear a number of lectures on certain 
subjects which are deemed to be necessary for his systematic training. 
The decision as to which these lectures shall be is made by the gov- 
ernment and the board of the university. The student has to “hear” 
these lectures—that means, in the light of what has been said, not that 
he has to attend them, but merely that he has to announce his intended 
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participation and to pay the fee. These facts are proved by the entry 
of the same in a registry book, which the student has to keep care- 
fully and to enclose later with his application for admission to the 
final examination. 

The student is on principle free to hear these lectures offered by 
the university in whichever order he wishes. But, of course, he is 
advised by printed study plans published by the government or the 
board of the university to proceed in a reasonable course from the 
simplest and most general subjects to the more difficult and special 
matters, and he follows these plans almost without exception. _ 

He generally hears, in his first half year, lectures called “intro- 
duction into the science of law.” These lectures deal in a purely 
scientific way with the origin, the necessity, the importance and the 
meaning of law, with the definition of the different provinces of juris- 
prudence as public and private law—primary rights and remedies— 
substantive law and procedure—criminal and civil law, etc. These 
lectures are like a map, showing to the student all the different ways, 
high roads and side trips which he will have to take not only during 
his university course but through his entire life as a lawyer. At the 
same time he is guided to the main street entering the kingdom of 
European continental jurisprudence by two courses of lectures—one 
in the history of Roman law and one on the fundamental principles of 
Roman law. He comes to know and to admire in these lectures the 
most striking and—at least for the European continent—the most im- 
portant creation which mankind has ever produced in the province of 
jurisprudence. The admirable system of Roman law and the clear 
everlasting truth of its general principles are the good sharp tools 
with which the German student has to erect and to work out the 
building of his knowledge, and which help him to understand, to re- 
vive and to systematize the seemingly dead letters of codes and 
Statutes. 

The student has finally to cover in this half year a general course 
on the history of German law, that is, the historical development of 
the specific German principles which have not been extirpated by the 
powerful invasion of the Roman law—the history of this invasion 
itself, and the modern process of codification. These historical lec- 
tures are usually accompanied by a description of the general prin- 
ciples of German law as they have been developed either out of the 
old pure German rules or by the reception and modification of the 
Roman law. 

The second and third half year are devoted almost entirely to the 
exact study of the new German civil code. In the third half year the 
student may attend also lectures on civil procedure and continue this 
most important subject in the following semester, This and the two 
last half years are devoted chiefly to the study of the other divisions 
of the public law as bankruptcy, criminal law, criminal procedure, 
administrative law, ecclesiastical law, international law, and to the 
remaining subjects of private law not regulated by the civil code—as 
commercial law, negotiable instruments and maritime law. 

Besides his specific juridical studies, the student hears in his 
university course lectures on psychology, logic and especially on 
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economics, to which subject great attention is paid by the government 
and the boards of the universities. 

All these lectures are presented in a merely theoretical, scientific 
way, without reading cases and without question and answer. 

Outside these theoretical lectures, the student has to hear in his 
last three or four semesters seminars on the German civil code on civil 
procedure, penal law and criminal procedure. 

In the great majority of the German states there are no examina- 
tions between the several half years. Freely and without trouble the 
student passes from one to the other. If he likes the professors of his 
first university he may remain there for the entire time of study; if 
not, he may move from Heidelberg to Berlin, from Koenigsberg to 
Bonn, as he pleases. Only in one important state (Bavaria) a so- 
called zwischenexamen — intermediate examination—takes place after 
the third half year, the subject of which is chiefly Roman law and the 
general principles of German private law. 

Outside of the regular course many students use their not at all 
over-filled university time to obtain the degree of Doctor at Law. 
This degree is merely a title not necessary and of no importance for 
the lawyer’s career, I think this fact is often misunderstood in Amer- 
ica, where the German doctor’s degree seems to be sometimes consid- 
ered as the special proof of having gone through the university. This 
idea is wrong, for, as I have said before, every law student has to visit 
the university for a period of at least three years. The doctor’s degree 
is in fact no more than a superfluous ornament to a man’s name. Its 
almost only practical value is for a man who does not pass the regular 
examinations but discontinues the study of law and enters into busi- 
ness or private life. He is in this case not entitled to call himself a 
lawyer, and so he can only show by his doctor’s degree that he lis- 
tened to the wisdom of the professors for some time. 

This degree is obtained by writing a short treatise on some legal 
question—the so-called “Dissertation,” and by undergoing an oral ex- 
amination given by the faculty. No special course is demanded. 

After finishing the three-years’ course the student has to apply 
for admission to the final examination, and is, as a rule, admitted if his 
registry book shows the proper number of semesters and of lectures 
and seminars. The examination is given by a commission appointed 
by the government, and consisting of professors and practical lawyers, 
judges, as well as counsellors-at-law. 

It is remarkable that this commission is not a board of the univer- 
sity, which, as such, does not require a final examination. 

The outline of the examination in the majority of the German 
states is as follows: 

After admission the candidate first must write upon a given sub- 
ject some question out of an important province of the German law, 
mostly interwoven with short practical cases. He has a six-weeks’ 
period in which to handle the subject in a written treatise, using all 
resources of knowledge at his command. Some weeks after the deliv- 
ery of this essay the student is summoned for an oral examination 
before three members of the commission already referred to. He is 
examined for a period of about five hours, and in the course of the 
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examination all branches of law which are taught in the university are 
touched upon. So he has to have at his command on this one day all 
his knowledge. The examination is in a few states preceded by writ- 
ten examination papers in a closed room under supervision, an institu- 
tion which has been lately introduced also in the most important Ger- 
iian state—Prussia. 

In six states these written examination papers under supervision 
are the only written examination, the so-called scientific treatise there 
being abolished. 

The unsuccessful candidate is allowed to attempt the examination 
another time, but not earlier than half a year later. Upon a second 
failure he must discontinue his career in law. 

The successful candidate obtains from the government the degree 

“Referendar,” which is a title perhaps similar to the American 
Bachelor of Law, not at all the keystone of the legal education, but 
merely indicating a certain stage reached in the lawyer’s development. 

Now an entirely new period of legal education begins, which is of 
the greatest importance for the lawyer’s practical development. While 
the student has dealt with nothing but theory at the university, he en- 
ters now upon the study of the courts and of the counsellor’s work. His 
educators are the persons best qualified for this work—judges and 
counsellors-at-law. , 

The plan as to the further education of the law student, now called 
“Referendar,” is to let him go gradually through all the different kinds 
of courts under the guidance of a judge, and to let him see and study 
all sorts of court work from the Bench sitting near his guide. As the 
number of judges in Germany is nearly the same as the number of 

“Referendars,” it is possible to put each young lawyer under the 
guidance of one judge. 

Besides his court work the student has the opportunity to see the 
work of the state attorney and the business of the counsellor-at-law. 

The period during which he has to study in the several courts 
differs in the several German states, although the differences are not 
very great. I refer to the largest state—Prussia, the system of which is 
followed by most of the other states. 

The “Referendar” is sent first to one of the smaller county courts, 
and as the burden of business is usually not very heavy there, the 
judge has time enough to introduce the young man into his work and 
to teach him how to use his theoretical knowledge in practice. The 
judge is obliged to do this, It is one of his most severe duties. The 
voung man has to attend all sittings in open court and in chambers; 
he has to keep the records in civil and criminal proceedings ; he has to 
listen to the wisdom of his master sitting on the Bench, and—to prove 
the results—he has to draft the writs, decrees and decisions which are 
issued and rendered by the court. These drafts are examined, talked 
over and corrected by the judge. The “Referendar” has finally to 
deal personally with the people who come to the court in matters of 
non-contentious jurisdiction and some other cases, as for instance, 
with guardians, co-heirs, conveyors, mortgagees, bankrupts, adminis- 
trators, receivers, &c. 

In this way he makes a survey of almost all provinces of law as 
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handled in a court of general jurisdiction, and he has, besides, the 
opportunity to get a certain knowledge of human life and human na- 
ture. As to this latter subject it is important that the young lawyer 
is sent first to a small place, where he soon comes to know personally 
the inhabitants, their customs and their troubles. 

After nine months spent in the County court he proceeds to a 
Superior court and stays there for one year. This time is divided be- 
tween the practical study of civil and of criminal proceedings, while in 
the County courts the non-contentious jurisdiction furnished his pre- 
vailing occupation. 

The education is usually arranged in the following way: 

_ The “Referendar” is for four to five months within the control of 
a judge who deals with criminal matters, and for the remaining time 
under the guidance of a judge who deals with civil proceedings. His 
education proceeds as follows: 

If the judge thinks a civil case interesting and instructive, some 
weeks or days before the trial he hands the “Referendar” the record 
of the case, which is much more comprehensive in Germany than in 
this country, and which in civil matters almost invariably contains the 
evidence usually obtained before the trial by deposition. The young 
lawyer has to deliver a written opinion, which is corrected and dis- 
cussed by the judge. In the trial itself he has to pay attention to the 
pleadings and all utterances of the court and the parties, and after the 
decision is rendered by the court he has the work of writing down the 
reasons of the judgment so given. These “reasons” must in Ger- 
many always be worked out by the judge or—in the collegiate courts 
by a member of the court. The writing of the “Referendar” of course 
is only a sketch, which is corrected and talked over again by the judge. 

In criminal cases it would be impossible to deliver an opinion be- 
fore the trial, because the evidence does not appear previously. There- 
fore, the young lawyer’s work is confined here to drafting the reasons 
of the judgment after its delivery. Besides the “Referendars” are 
used in this time to keep the records in the civil and criminal trials, for 
the official stenographer is unknown in German courts. Outside these 
records the entire work of the young man is studying and always 
studying, He never acts on his own responsibility; everything that he 
works out is only a sketch for the use of the court. Here is possibly 
a fault in the method of our education. We remain too long under the 
guidance above us and learn too late to feel our responsibility. 

After this year in the Superior court is finished, the “Referendar” 
is sent for a period of four months to a state attorney to study his line 
of work, which is the prosecution of criminals. 

The next step is a six-months’ course in the office of a 
counsellor-at-law. He has to learn there how to prepare a case before 
it reaches the court, how to deal with clients, in short, the whole busi- 
ness of an experienced practicing lawyer. The counsellors-at-law are 
bound to give every opportunity to the “Referendar” to see, to work 
and to learn. It is usual for the lawyer to send the young man as often 
as possible to the courts to plead there in civil proceedings of a small 
importance and few difficulties. 

Now the “Referendars” return to the County court, not as in the 
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beginning to a small one, but to a court in a large city, where the run- 
ning of the business, of course, is quite different. He has to stay there 
for a year, and is supposed to use this time not only for his work in 
court, which is guided in the same way, but also to complete his theo- 
retical knowledge. In this respect he is assisted by permanent theo- 
retical lectures on civil law and civil procedure, which are continually 
delivered to the “Referendars” by especially qualified judges. In this 
period the young man has the first opportunity to act on his own re- 
sponsibility. He may be appointed by his guiding judge substitute 
judge in occasional matters of non-contentious jurisdiction, and deal 
with the parties without oversight. This appointment, however, is 
never made in cases of much importance. 

The last step in this period of education is a nine-months’ course 
in an Appellate court. Here also the “Referendar” must study the 
records before the trial, must deliver a carefully worked out opinion, 
and after judgment is rendered must draft the reasons. 

Now the education of the German lawyer is deemed complete, and 
he must show the results in a second severe examination, 

The government of each state in Germany has appointed a com- 
mission for the purpose of examining the ‘““Referendars” in the individ- 
ual states. The commissions consist of lawyers of high standing, as 
members of the departments of justice, judges of the iguanas courts, 
and counsellors-at-law of extensive experience. 

The candidates are required to deliver two written stentioes in the 
same way as in the first examination; that is, they have to work them 
out at home, with liberty to avail themselves of every source of assist- 
ance except communication or reference in any way to other people. 
The first essay, for which six weeks’ time is given, is a treatment of a 
scientific theoretical question; the second is an opinion and the draft 
of a judgment with reasons in a civil case; the time allowed for the 
completion of this work is three weeks from the delivery of the record 
in the case. 

After this the “Referendar” has to undergo an oral examination 
before the commission, which embraces all branches of legal knowl- 
edge considered from a more practical standpoint. The severity of this 
examination is proved by the fact that about 20 per cent. of the can- 
didates fail. 

The unsuccessful candidate is allowed but one more trial; if un- 
successful again, he cannot ever become a lawyer in spite of all his 
preparation for this career. 

The successful candidate is given the title of assessor. When the 
young lawyer reaches this point he is on the average 27 to 28 years old. 
Until this time he has in almost all German states never received any 
compensation for his work. 

The assessor now has the choice between the career of a coun- 
sellor-at-law, that of State Attorney and that of a Judge. If he chooses 
the first, he applies for admission to the Bar. On his admission, the 
application for which is always granted provided there i is no objection 
to the character of the applicant, his title “assessor” is changed to that 
of “Rechtsanwalt.” His work can easily be understood by you, as it 
is about the same as that of an American counsellor-at-law. 
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lf the young lawyer decides not to practice law as counsellor but 
to strive for a place on the Bench or for the office of a State Attorney, 
he must stay in official positions as “assistant judge” or “assistant 
state attorney” generally for not less than four or five years, receiving 
a compensation of fifty dollars per month for his services. After this 
time he may apply for an appointment as Judge or State Attorney, and 
he may be appointed by the Crown if he has proved in this period to 
be a practical, reasonable and well-educated lawyer. If not, he must 
wait until his experience is deemed sufficient, and as sometimes this 
time never arrives, owing to the unfitness of the applicant for his call- 
ing, it may happen that his applications will be steadily dismissed. In 
this case he still has the chance of changing and becoming counsellor- 
at-law. 

This system of legal education has been in force in Germany for 
about thirty years. We venture to say that it has generally stood the 
test. There are some faults, however, which should be remedied.— 
Karl von Lewinski in the Green Bag. 
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The meeting of the attorneys general of the various States of the 
Union, held at St. Louis recently, and which by the way is to be an 
annual affair, is destined to accomplish great and much needed reform 
in legislation; not only so, but the opportunity which these conven- 
tions give to the heads of the legal departments of the States for con- 
sultation and to adopt means and measures for the more successful 
carrying out of the laws we have, will be of great advantage to the 
country at large. 

One of the objects to be subserved is to make the laws of each 
State more uniform with the laws of the others, to suggest needed leg- 
islation, the idea being by an exchange of views to promote uniformity, 
especially in matters of divorce, extradition and kindred subjects in 
which all the States are interested ; and possibly, most important of all, 
they discuss means and ways and exchange ideas and come to conclu- 
sions as to the best manner of enforcing State legislation against trusts 
and monopolies of all kinds, where there are statutes enacted prohibit- 
ing such trusts. 

At the recent convention held in St. Louis, on the 30th of Sep- 
tember to the Ist of October, the matter was emphasized by the mem- 
bers that some of our States have no statutes upon the subject, and the 
matter was discussed, past history related and precedents cited by 
which it became apparent to the attorneys general present that the 
common law provided a remedy in such instances often more effica- 
cious than carelessly and inartificially drawn statutes, by which, often- 
times the power of the courts are hampered and restricted. 

At this meeting a secretary was appointed and the members of the 
convention were requested to advise by letter of any new legislation 
enacted and premeditated, and also of any suits or proceedings insti- 
tuted by any of them which in their judgment might be of interest to 
the legal representatives of the other States. It was made the duty of 
said secretary to keep a record of such communications as he might 
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receive, indexed for easy reference, and each attorney general was noti- 

fied that whenever he might have a matter of public interest and im- 
portance under consideration that if he would communicate with the 
secretary, he would receive from him the consensus of opinion con- 
tained in any and all letters on the matter which may have been fur- 
nished him by the various attorneys general throughout the Union. 

We will remark here, parenthetically, that the attorney general 
from the State of Texas, the oldest and most experienced of the dele- 
gates, stated, in open debate that the members would also have the ad- 
vantage of the counsel and advice of the various assistant attorneys 
general throughout the Union, “which,” he said, “is a more important 
matter, as we all recognize that they do all the work.” 

Colorado has no constitutional or statutory provisions prohibiting 
trusts or monopolies; and yet there has been for years past in that 
State a conspiracy and combination between certain parties to fix and 
maintain the prices on various food products and commodities, the 
necessaries of life, regardless of the law of supply and demand; it has 
increased in numbers and in power, gradually, methodically and surely 
until now there are some 200 articles of food, of prime necessity to the 
people of the State which can only be sold to the consumers at a price 
fixed by this combination; in fact, the retail dealers cannot buy the 
ordinary staples necessary for the sustenance of the people except they 
first agree to sell these articles at a price fixed by this combine. The 
result, of course, is to annihilate competition and to force the people 
of the State to pay the price thus arbitrarily fixed. 

This combination has existed for years, increasing and becoming 
more arbitrary year by year, and yet because of the lack of any statute 
on the subject, mainly, and partly because of indifference on behalf of 
the prosecuting officers, together with some uncertainty as to whether 
it was the duty of the attorney general or of the district attorney to 
prosecute, the trust has been allowed to grow and swell and fatten on 
the people until now. 

The present attorney general who attended the St. Louis conven- 
tion (who is a Western man and accustomed to “bust” bronchos and 
down and tie and braid cattle on the plains with the aid of a lariat), 
resolved to “bust” this trust if it could be done under the common law. 
In furtherance of his resolve he has recently prepared and filed a com- 
plaint and has prosecuted the same successfully, to the point of obtain- 
ing a temporary injunction. 

This is destined to be a cause celebre, and for that reason, because 
of the great interest in the result not only to lawyers but to all the 
people, it will be commented upon somewhat in detail. 

The complaint is brought on the relation of the attorney general 
for the people of the State of Colorado, and he makes defendants The 
Denver Jobbers’ Association, The Retail Merchants’ Association, The 
Denver Retail Grocers’ Association, all corporations; also some half 
dozen of the largest grocery wholesalers in Denver, corporations, are 
made defendants, the Denver Local No, 1, a voluntary organization, 
and some 14 individuals, being members of the standing committees of 
these associations and representatives and agents of the sugar manu- 
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factories, who, prior to the commencement of this suit, voluntarily 
dissolved their corporate existence. 

The complaint alleges that, the defendant, Denver Local No. 1, is 
a branch of the Retail Merchants’ Association of Colorado, and that 
beside this branch there are 67 other locals numbered from two to 67 
inclusive, and situated in different parts of the State and under the 
control, direction and management of this association. 

It is further alleged that all of said defendants are engaged in the 
dealing in and selling of food products, sugar, coffee, breadstuffs and 
other articles of prime necessity indispensable to the sustenance of life. 

That their business is not a private one, but one in which all the 
people of the State are vitally interested. 

That all contracts and agreements which they make between 
themselves or with others by which they regulate or fix the price of 
these articles and all agreements which have a tendency to enhance the 
prices of these articles destroy competition are in restraint of trade, 
against public policy and void. 

That said defendants and all of them long prior to the 1st day of 
January last entered into contracts, agreements and combinations be- 
tween themselves and with others unknown to plaintiff and with the 
various members of the defendant, the Denver Local, No. 1, and with 
divers and sundry people throughout the State members of the allied 
voluntary associations mentioned herein, numbered from two to 67 
inclusive, by which they regulated, fixed and controlled the prices of 
the articles mentioned to the consumers throughout the State. 

That by agreement and concerted action between these defendants 
and all of them the following procedure was adopted to wit: 

That the defendant, The Retail Merchants’ Association of Colo- 
rado, acting as the agent and representative of all these defendants, 
and of all or nearly all the wholesalers and jobbers in the State, would 
send out printed cards or notices to the retail dealers in and throughout 
the State, by which they would request said retailers to maintain prices 
on certain mentioned articles at the ———— figure until further notice. 
That then, through their agents, employees and standing committees, 
they would keep a watch over the dealings of said retailers, and if any 
of them dared to deviate from the prices so fixed, the matter was re- 
ported to said association and through them to the various whole- 
salers and jobbers, and when next the retailer sent in an order for 
goods, he received instead of the goods a letter in substance as follows, 
to wit: 

“Dear Sir: We very much regret that we will be unable to fill your 
order of ———— date. When differences now existing between your- 
selves and The Merchants’ Association are adjusted, we will be very 
glad to resume business with you. Trusting same will be amicably 
adjusted in the near future, we beg to remain, Yours very truly, —-—.’ 

The complaint was full and complete, going into the doings of the 
defendants with much detail, but the foregoing is a fair sample of its 
contents, 

The prayer was for an order and decree declaring all such agree- 
ments, contracts and conspiracies to be in restraint of trade, as tend- 
ing to destroy competition, against public policy, unlawful and void; 
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and for an order restraining said defendants and each of them from 
further advancing or in any way fixing or attempting to fix the price of 
said commodities by such combinations or agreements or at all during 
the pendency of this suit: 

For a temporary restraining order, and asking that on final hear- 
ing the order might be perpetual; and for such other relief as might 
be necessary to effectuate the object sought in this proceeding in order 
that the consumers might purchase the commodities essential to the 
support of life throughout the State in a fair, open and competitive 
market. 

The matter came on to be heard before the court on the motion for 
a temporary injunction, which was supported by various affidavits, the 
contents of which may be briefly summarized as follows: 

One, a prominent Denver retailer in coffee, spices, sugars, &c., 
made affidavit that he had never been a member of any of the defendant 
associations; that he had a store in the City of Denver and one in an 
interior town in the State; that he had frequently received notices from 
the defendant, the Retail Merchants’ Association of Colorado, to main- 
tain a certain price on the commodities in which he was dealing; that 
he refused, and afterwards ordered goods from four of the wholesale 
jobbers and dealers, defendants herein, and that they refused to sell 
him goods of any description, at any price, because of his failure and 
refusal to maintain the prices so fixed; that one of these told him that 
he was compelled to adopt this rule for self-protection; that if he sold 
him any goods, after his refusal to maintain prices, that the sugar 
manufactories would not sell him any sugar with which to supply his 
customers; that said associations control almost the entire product of 
food stuffs in the State; that over 75 per cent. of the same were sold at 
such prices and only at such prices as were fixed by this combination; 

That said associations adopted the same policy and proceeding 
with him in relation to his store in the country and ruined and broke 
him up in business by refusing to allow him to purchase any goods, 
and caused him a loss of $2,000; 

That one of the defendants herein, the then secretary of one of the 
standing committees of the defendant association herein, told him that 
the retailers throughout the State did not possess intelligence enough 
to conduct their business; that they would cut prices without reason, 
and in consequence many of them would fail and go out of business 
and be unable to pay their bills to the jobbers and wholesalers, and 
hence it was necessary for them to establish, fix and maintain the 
prices. There were many affidavits to the same purport presented to 
the court. 

The defendants, represented by nearly a dozen different attorneys, 
demurred to the complaint on the ground that the same did not con- 
tain facts sufficient to constitute a cause of action; that the court had 
no jurisdiction; that the attorney general had no authority to bring 
the suit; that no threatened or actual injury was shown, and lastly, 
that it was an attempt to abridge the constitutional rights of defend- 
ants by prohibiting them from selling their own goods to whom they 
pleased and at what prices they pleased. 
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The matter was argued at length and thoroughly consuming three 
days, and hundreds of authorities cited and read to the court. 

The attorney general relied on cases holding: 

“The common law forbids the organization of such combinations, 
composed of numerous corporations and firms. They are dangerous 
to the peace and good order of society, and they arrogate to them- 
selves the exercise of powers destructive of the right of free competi- 
tion in the markets of the country, and, by their aggregate power and 
influence, imperil the free and pure administration of justice ; 

“That the common law will not permit individuals to oblige them- 
selves by a contract either to do or not to do a particular thing, when 
the thing to be done, or omitted, is in any degree clearly injurious to 
the public.” 

The court was referred to cases holding: “Conspiracies which in- 
volve mischief to the public are indictable, although neither the object 
sought to be accomplished nor the means used for its accomplishment, 
is criminal ;” to New York where the court held, without considering 
the conspiracy statutes, that: “The agreement was void at common 
law, as contravening public policy, and injurious to the interests of the 
State ;” to Pennsylvania cases holding: “That such combinations were 
not only illegal at common law, but a criminal offence ;” to Ohio cases 
where the courts hold such agreements void, though there was no evi- 
dence that prices were unreasonably advanced, saying: “It is enough 
to know that the inevitable tendency of such contracts is injurious to 
the public.” 

The authorities do not deny, and the attorney general did not 
dispute the right of private parties to contract and combine as freely 
and fully as they may desire, with the object of advancing their own 
interests, as a rule; but when they come to deal with the necessities of 
life—with food products, with coal and other articles of prime neces- 
sity and indispensable to the community—any contracts affecting them 
affect the public good; and even private parties who combine to un- 
reasonably raise the price of such commodities, are guilty of a viola- 
tion of the common law, and are liable to criminal prosecution as well. 

The court, the Hon. George W. Allen presiding, brushed aside the 
technical objections made by the demurrer, holding that where all the 
people were interested as here the attorney general was the proper 
party to bring the suit, that the court had jurisdiction, and it was his 
duty to determine the matter; that the evidence introduced established 
the unlawful combination; that by reason of the acts of the defendants 
the prices of the necessities of life had been enhanced, and, moreover, 
that it was not necessary that actual or threatened injury be shown; 
that it was sufficient under the authorities that the natural and inev- 
itable tendency of such contracts and agreements was to increase 
prices, and that was sufficient. 

Judge Allen is a man of mature years, of large experience on the 
3ench, and has always been bitterly opposed to the doctrine of “gov- 
ernment by injunction,” and yet the evidence in this case was such, 
and the subject matter involved of such transcendent importance to 
the people of the State, and to all thereof, that he granted the tem- 
porary injunction as prayed in an able opinion from which we quote 
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largely herein, and which opinion, in the language of a qualified critic, 
“Will go down in the judicial records of Colorado as a powerful blow 
to wrong-doers, and will also attract the attention of political econo- 
mists, and those who strive conscientiously in all parts of the country 
to solve the greatest menace of the American people—the trust.” 

It would be interesting and improving to trusts, as well as to trust 
busters throughout the country, to insert his opinion in full, if space 
permitted, as it is we can only briefly refer to it. He said in part: 

“I think it is not extravagant to say that it is the doctrine an- 
nounced by all respectable courts, that the law of supply and demand 
should regulate prices, and especially when the necessities of life are 
concerned.” 

He then quoted from a leading case in which Justice Marshall 
said: “Competition is the life of trade. Pools, trusts and conspiracies 
to fix, or maintain the prices of the necessaries of life, strike at the 
foundation of government; instill a destructive poison into the life of 
the body politic; wither the energies of competitors, blight individual 
investments in legitimate business; drive small and honest dealers out 
of business for themselves, and make them mere ‘hewers of wood and 
drawers of water,’ for the trust; raise the cost of living and lower the 
price of wages; take from the average American freeman the ability 
to supply his family with necessary, adequate and wholesome food ; 
force the boys away from school, and into the various branches of 
trade and labor, and the girls into workshops and other avenues of 
business, and make them bread winners while yet they are almost in- 
fants, because the head of the house cannot earn enough to feed and 
clothe his family.” 

The opinion continuing, says: “Why not some such wholesome 
announcements for the people of Colorado? If it is a new case, and 
we are not guided and directed by any previous opinions on these 
subjects, all the more is the court of equity and the court of conscience 
left free and untrammeled, and under the common law, at liberty to 
receive the facts and circumstances as they appear in evidence, and 
with an unrestrained liberty of conscience, make such rulings as will 
appear to do justice, concerning the questions presented in this case, 
not forgetting, that as the complaint is presented on behalf of the 
people of this State, it is presented for their relief.” 

The learned judge says further: “It appears from the evidence in 
this case that prices are named, fixed and maintained in numbers, as 
stated by defendant’s counsel, on at least 200 articles classified as nec- 
essities of life; that such prices are fixed without regard to the law of 
supply and demand, without regard to the cost of production or manu- 
facture, and without regard to the cost of exposing such articles to 
sale. Such combination, with such purposes, or doing business in a 
manner as to bring about such results and such consequences, the law 
uniformly prohibits, because it is declared to be unlawful.” 

Speaking to the grocers, he says: “Grocerymen may think they 
might desire to go on and transact business in this way”—“that when 
a manufacturer comes to town and says, ‘We will sell you our goods 
at such a price, but you must sell them at a certain price,’ and the 
groceryman agrees to that.” ‘They may think this is legitimate. They 
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may think it in good iorals and in'good sense, is the way to do busi- 
ness, but I do not believe it, and if they have not the moral courage to 
change their method of doing business, I think the court would be 
doing them a great service in helping to break it up. I am sure it is 
not in the interest of the public, and I am sure it is unlawful.” “Don’t 
you know that when these combinations and trusts of the country got 
to producing all these various articles—meat, beef and other necessities 
of life, they were wise enough to see that they must have some 
method and manner of distributing them? And don’t you know that 
they sent agents into every community in the country and into Denver 
and got the grocery men together and organized these combinations in 
order that they could get prices fixed on the commodities which they 
manufactured and sent out for sale? Don’t you know that it appears 
from the testimony in this case, if we use our common sense, that they 
are all interested?” “It appears from the evidence that the manufac- 
turers go to the jobbers, and the jobbers go to the grocerymen, and 
the jobbers tell the grocerymen what the manufacturers say they 
should sell the commodities at, and the jobbers say to the grocerymen: 
‘You can have this commodity at a certain price, but must sell it at 
a certain price.’ This is done for the purpose of protecting the manu- 
facturer is the evidence in this case.” 

We will make one more quotation from this opinion, and to it we 
wish to call the attention of every community, and to the attention of 
every prosecuting officer in the land, for these evils prevail almost uni- 
versally: “To be sure, the results of the disturbance or breaking up 
of this method of doing business in the City of Denver cannot re- 
organize or regulate the whole country, but if every community would 
establish such rules and do business on such planes and on such bases, 


the question would finally be disposed of.”’—George D. Talbot in 
Central Law Journal. 


THE NEW JERSEY BUILDING, LOAN & INVESTMENT CO. v. McNULTY. 


(N. J. Chancery Court, April 15, 1907.) 
Building and Loan Association—Stockholders— Mortgage Debt—Credits- Insolvency. 


The above case was referred by order of the Chancery Court to 
a master, who filed a report April 15, 1907. Exceptions to the master’s 
report were filed by Bridget McNulty and Anthony McNulty, her hus- 
band. These exceptions were reported by the Chancery Court to Hon. 
John Rellstab, special master, whose report on these exceptions follows: 


Mr. Barton B. Hutchinson for complainant. 
Mr. Charles T. Cowenhoven for defendants. 


RELLSTAB, S. M.: The complainant is a building and loan as- 
sociation in the course of liquidation. The defendants are sharehold- 
ers and borrowing members of said association. The association ad- 
vanced them $2,000 on their shares of stock, and to secure this loan 
the defendants gave it their bond and mortgage for that amount, and 
as additional collateral, assigned to it their shares in such association. 
The complainant is foreclosing said mortgage, and the master, to 
whom the case was referred with directions to ascertain the amount 
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due upon said mortgage, reported that said defendants should, in ad- 
dition to the principal and accrued interest of said loan, be charged 
$64 on account of operating expenses, and $56.83 in reduction of the 
book value of the defendants’ shares of stock, and that they should 
be credited with all payments made by them as dues, interest and pre- 
miums (being all the payments made by them to said association on 
account of such shares and loan). and also with the sum of $52.64 
dividends declared. The master found that there was due to the 
complainant on the date of his report, the sum of $1,029.19. To this 
finding the defendant excepted. 

These exceptions, in terms, are as follows: 

“First Exception: For that the master having reported that the 
said defendants should be charged with the sum of $64 for expenses, 
in addition to legal interest on the said bond and mortgage, and that 
defendants insist that it is contrary both to law and equity, to so charge 
them with such expenses.” 

“Second Exception: For that the said master having reported that 
the said defendants should be charged with the sum of $56.83, as a re- 
duction charge, in addition to legal interest. And said defendants in- 
sist that it is illegal to charge them with said sum, and that no such 
charge can be made in ascertaining the amount due on the said bond 
and mortgage.” 

“Third Exception: For that the said master in his report has 
failed to credit the said defendants on the mortgage debt, with the 
value of the stock, the shares of which were assigned as collateral se- 
curity to the mortgage debt, as set forth in the complainant’s bill of 
complaint, as in equity said master should have done.” 

“Fourth Exception: For that the value of said stock was not 
ascertained by sale and credited on the said bond and mortgage, be- 
fore the said master by his report ascertained the amount for which 
the mortgaged premises should be sold. And the said defendant claims 
the right to require that the said stock should be sold by the com- 
plainant, and the proceeds applied to the payment of the amount due on 
the said bond and mortgage, before recourse is had by the complainant 
io the said mortgaged premises.” 

“Fifth Exception: For that the said master in his report should 
have credited on the said bond and mortgage only the interest that 
had been paid on the said bond and mortgage, and the premiums that 
had been paid at the rate of ten dollars paid monthly for eighty-nine 
months, together with interest on said premiums so paid, and the said 
master erred in crediting the said bond and mortgage with the whole 
amount that had been paid for dues, interest and premiums, and also 
4 certain sum amounting to $52.64, stated to be for dividends allowed, 
and the said defendants claim that on account of the matter mentioned 
in this exception, the said master has not reported properly, in ac- 
cordance with the principles of equity.” 

The master, in his fndings, acted upon the theory that in this 
foreclosure, all the rights of the parties, whether arising out of the 
defendants’ relation to the association as shareholders or as borrowers, 
should be settled. The exceptions are predicted on a like theory, the 
exceptants contending, however, that the master erred in the appli- 
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cation thereof to the defendants’ prejudice. The first and second 
exceptions attack the debit side, and the remaining exceptions the 
credit side of the master’s computation. I am of the opinion that the 
theory adopted by the master and approved by the exceptants is un- 
tenable as far as this foreclosure is concerned. 

As to the first and second exceptions; there is nothing in the bond 
and mortgage that requires the obligors to pay any portion of the 
running expenses of the association. This liability is created by Art. 
18 of the Association Articles and By-Laws, but it is expressly limit- 
ed to the stock, and Section 1 as amended, directs that five cents be 
deducted from the monthly installment on each share of such stock; 
and Section 4 directs that one per cent. of the maturity par value 
shall be deducted from the first yearly payment. These shares of stock 
owned by the defendants are properly chargeable with their pro- 
portionate share of such expenses, but in this controversy, which re- 
lates only to the defendants’ liability as borrowers, such expenses 
amounting to $64, may not be added to the loan. The reduction 
charge of $56.88, being a reduction of fourteen and a half per cent. in 
the book value of the shares, is untenable for the same reason. Both 
these expenses and reduction charges relate only to the value of the 
shares, and are not to be considered in a foreclosure suit, where the 
rights of the defendants as shareholders are not necessary to be ad- 
judicated. 

The third and fourth exceptions charge that the master failed 
to credit the defendants’ mortgage debt with the value of the stock 
which the complainant held as collateral security for the payment of 
such loan. 

The master credited such debt with eighty-nine monthly payments 
of dues, interest and premiums, which was all that they had paid into 
the association, either as borrowers or shareholders, also the whole of 
the dividends allotted on their shares. The value of the shares could 
be no more than had been paid on account thereof plus their share 
of the net earnings. If the defendants were entitled to a credit on 
their bond of the value of their shares, the master’s allowance ex- 
ceeded the value of such shares, for the evidence taken in this cause 
shows that the dividends declared were made on the supposition that 
the premiums paid by the borrowing members as well as the earnings 
therefrom, were assets of the association to be distributed among the 
shareholders. 

In Harris v. Nevins, 68 Eq. (2 Rob.) 684, the Court of Errors 
and Appeals held that “In the computation of the amount payable upon 
a mortgage imade to a building and loan association by one of its 
members, and which has become due by reason of the insolvency of 
the association, the mortgagor is entitled to have credited upon the 
principal of the mortgage ail sums paid by him as premiums for the 
loan.” It follows as a necessary deduction that if the association had 
not considered the premiums paid by borrowers as assets of the as- 
sociation, the dividends allotted on the defendants’ shares would have 
been considerably less than declared. By the assigriment of the de- 
fendants’ shares to the association as collateral security for the pay- 
ment of said loan, endorsed on the defendants’ said bond, the associa- 
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tion wes authorized to make sale or withdraw the same in case the 
defendants defaulted in payment of dues, interest, etc., and to appiy 
the proceeds of such sale or withdrawal to payment of said loan. This 
alithorization, as well as the obligation of the bond and mortgage of 
the defendants to pay dues and premiums, was of force only as long as 
the association was a going concern. In Weir v. Granite State Provi- 
dent Association, 56 Eq. (11 Dick. Ch.) 234, approved in Nevins v. 
Harris, supra, it was considered as settled law that in case of bonds and 
mortgages given by borrowing members of such association which 
afterwards became insolvent, that such insolvency worked a recission 
of the contract, and that the sums borrowed became immediately due 
and payable, regardless of the terms of payment fixed by the contract. 
By the assignment to the association of such shares as additional col- 
lateral for the payment of the mortgage debt, such association had 
the right in case the loan became due, to resort to either the mortgaged 
premises or such stock for the collection of such debt, or to both if. it 
became necessary so to do. In such case the defendant could not con- 
trol the association as to which collateral should be first enforced. In 
what respect is their position superior now that the association is in- 
solvent? There is nothing in the terms of their contracts, as bor- 
rowers or shareholders that entitles them to first have their shares 
of stock disposed of before the mortgaged premises are resorted to. 
Gefore insolvency the association had the right to waive any default 
of the borrowing members and extend the time of payment. With 
the advent of insolvency, however, the duty to convert the assets into 
cash in order to_liquidate its obligations, became imperative. While 
the association was a going concern, the value of the outstanding shares 
was a mere matter of bookkeeping. The total of installments paid on 
the shares plus net earnings, constituted the value of all the shares, and 
the value of any given number of shares, was easily determined by 
computation. Insolvency, however, changed all this. Considerable of 
what were assets before are now liabilities. Before insolvency all 
premiums paid by borrowers and the earnings therefrom belonged to 
the shareholders, and were so treated and formed a part of all 
dividends that had been declared on the stock. Not so after the ad- 
vent of insolvency. From that time, under the cases last cited, all 
premiums paid by borrowers with interest had to be credited on their 
loans. All previous declarations of dividends, which entered into the 
book values of the shares are now proven to be erroneous. A new 
listing of assets and restatement of values must be made, and as a 
closing up of the association’s business is now the only thing left, such 
values cannot be determined till all the assets shall have been col- 
lected, the costs of liquidation paid and the amount left for distri- 
bution among the shareholders ascertained. 

In Weir v. Granite, etc., Assn., supra, a similar claim was de- 
nied. In that case the insolvent association held the stock of the 
borrower as collateral security. The borrower sought credit for the 
‘ues paid by him on such stock. V. C. Reed held that the borrow- 
ing member was not entitled to credit on the mortgage debt for any 
of the dues paid on account of the shares of stock, and that the 
only eonitable rule is to require such borrower to await the final dis- 
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tribution of the assets of the association, and then take what his 
shares are proved to be worth. 

In Hoagland v. Saul, 53 Atl. Rep. 704, it was held, “On fore- 
closure of a mortgage given to a building and loan association, the 
stock held by the mortgagor, and assigned as collateral to the mort- 
gage, should be sold, and the proceeds credited on the mortgage debt, 
before recourse to the mortgaged premises.” 

This holding, and the reasoning of V. C. Gray in support thereof, 
to my understanding, is contrary in principle to the holding and reas- 
oning of V. C. Reed in Weir Case, supra. The facts in both cases 
were substantially alike. Both associations were insolvent; both de- 
fendants were borrowing members; both had paid dues on account of 
the stock as well as interest and premium on the loan: each sought 
to obtain credit on the mortgage debt for such payment of dues. In 
both cases the right to credit the dues on such debt was denied, but 
in the Saul case the learned Vice Chancellor practically allowed such 
credit by requiring the stock held as collateral to be sold, and the 
proceeds to be applied to such debt before the taking of final decree. 
In this latter case the learned Vice Chancellor sought to adjust the 
rights of the defendant as a share holder as well as a borrower, seem- 
ingly overlooking the distinction between the two clearly pointed out 
in the Weir case, and the conclusion there reached that the borrowing 
members’ rights as a shareholder were in no respect superior to those 
of a non-borrowing shareholder, and that the borrower must, like 
them, await the final wind-up of the insolvent association before ob- 
taining the value of their shares of stock. By Section 2 Art. 14 of 
Association’s Articles, it 1s provided that shareholders in good stand- 
ing may withdraw amount paid in monthly installments on their stocks; 
and by Section 3 of the same article it is provided that on such with- 
drawals members shall receive six per cent. interest per annum for the 
average time such payments have been made to the company. Mani- 
festly these provisions as to the right to withdraw and the terms upon 
which such withdrawals are to take place, are dependent upon the as- 
sociation being a going concern. They cannot apply during insol- 
vency. Insolvency at once abrogates such provisions of the contract 
between the association and the shareholders. (In addition to cases’ 
cited see those noted in 6 Cyc. 130). The loan fund into which such 
installments of dues were paid, as well as other assets of the associa- 
tion, must be held till the losses of the association and the cost of 
liquidation have been ascertained. 

In the very nature of the case it cannot be otherwise. If the bor- 
rowing member could withdraw from the association and receive the 
so-called value of his shares, every other member (borrower or non- 
borrower) could do the same. Upon what basis could such values 
be determined? Certainly no rational basis is suggestible. At best the 
amount fixed would be a guess, with a strong probability that either 
the withdrawing member or those who awaited the final accounting, 
would suffer loss. To force a sale of the stock with the purpose of 
crediting the bond with the proceeds, would necessarily entail a loss 
upon some one. Insolvency having abrogated the express contract 
between the parties, neither party should be permitted to force the 








342 THE NEW JERSEY LAW JOURNAL. 


sale of the stock, the value of which is not ascertainable till the final 
act of winding up the insolvent concern. There can be no final ac- 
counting till all the loans have been paid, and the borrowing member 
cannot prevent a decree for the amount due by him on his bond merely 
because in the final wind-up, he may be entitled to receive something 
on the shares owned by him. The borrowing member occupies a dual 
relation. Some, but not all, of the terms of the contract with the as- 
sociation in both relations, are necessarily abrogated by the associa- 
tion’s insolvency. With respect to his contract as a borrower he, as a 
result of the abrogation, is treated as if he were not a shareholder at 
all. Under the decisions of the Court of Errors and Appeals, in the 
Nevins case, supra, he is charged with the entire amount of the loan 
secured, with legal interest, and is credited with all payments made 
by him by reason of such loan. His payments as interest are credited 
as such, and his payments of premiums together with interest to be 
calculated thereon, are credited to him as made on account of the 
principal of such loan. Assuredly insolvency has worked no harm to 
him as a borrower. With respect to his contract as a shareholder, 
he must be treated as if he were not a borrower, and take his stand 
with the non-borrowing members, and share with them in whatever 
hardships or losses are ultimately to be charged against the stock of 
the company. The learned Vice Chancellor in Hoagland v. Saul, supra, 
in support of his conclusion that the stock of the borrower held as 
collateral by the association, should be sold and the proceeds applied 
in reduction of the mortgage claim before final decree should be made, 
cited Assn. v. Patterson, 27 N. J. Eq. 223. In this case, as well as 
Assn. v. Conover, 14 N. J. Eq. 219, relied upon in the Patterson case, 
the association was not insolvent. Furthermore, in both of these cases 
there were subsequent mortgages, and as neither of these second mort- 
gages had any lien upon the shares of stock which the mortgagors had 
assigned to the first mortgagee as collateral, a marshalling of the assets 
to preserve the equities of these subsequent encumbrances, was neces- 
Sary. 

In my opinion the cases of Weir v. Granite State Prov. Assn, and 
Hoagland v. Saul, supra, are not in harmony on this subject. If they 
were, I should be constrained to follow the latter without regard to 
my personal views. As I read them, however, they are irreconcilable 
on the right of the borrower to have his loan credited with the prob- 
able value of his shares of stock held by the association as collateral. 
With such a conflict of authority confronting me I am forced to adopt 
the case which appears to me to furnish the rule that best safeguards 
all the equities. In my judgment, the reasons given by V. C. Reed 
in the Weir case, and which were concurred in the Court of Errors and 
Appeals, furnishes the true rule to be applied on this question. For 
the reasons given in support of the conclusions reached in such case, 
and those herein mentioned, I am of the opinion that the defendants 
in this case are not entitled to a credit upon this mortgage debt of the 
value of their shares of stock held by the association as collateral, and 
that the amount due by them to such association in this foreclosure 
suit is to be determined by the relation such defendants bear to said 
association as borrowers, and not as shareholders. 
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As to the fifth exception: This challenges the principle adopted 
by the master in making his credits, and in effect charges that he erred 
in crediting the bond with the whole amount paid for dues and divi- 
dends declared, and further that he erred in not crediting such bond 
with interest on the paid permiums. 

I am of the opinion that this exception must be sustained. The 
case of Weir v. Granite State Provident Assn, supra, is directly in 
point. It expressly decides that such borrower is entitled to interest 
on premiums paid on account of loan, and that he is not entitled to 
any credit for dues paid on account of his stock; and inferentially 
such case decides that no profit (dividends) derived from the stock 
payments enure to the borrower as such, but only to him as a stock- 
holder. 

Summarized, my conclusions are as follows: 

First. That the master whose findings are here under review on 
such exceptions, erred in debiting the borrower with the expense 
and reduction charges, and in crediting them with the dues paid on 
the shares of stock, and the dividends allowed thereon before the asso- 
ciation became insolvent, and for failing to credit them with the in- 
terest on premiums paid. 

Second. That the borrower is to be debited only with the amount 
of his loan and the legal rate of interest thereon, and is to be credited 
only with the interest and premiums paid, and interest on such pre- 
miums. 

Third. That as these premiums were paid at intervals, the inter- 
est thereon be calculated by the application of the rule of average 
payments. 

Fourth. That the date of the report of the former master be taken 
by the witness who calculated the interest on such premiums, as the 
date to which such interest was calculated, and as this was acquiesced 
in by counsel for all parties, such date be adopted for the same pur- 
pose, and also because a ready comparison of the results here reached 
with those reported by the former master will thus be afforded. 

And I further report that the schedule hereto annexed, and mak- 
ing part hereof, contains a statement and account of the principal and 
interest money due to the complainant on its said mortgage, found in 
accordance with my conclusions as aforesaid, and to which I, for great- 
er certainty, refer. 


SCHEDULE NO. 1. 
DR. 


Bond bearing date the 17th day of December, 

1896, in the penal sum of $4,000, conditioned for 

the payment of $2,000, with interest thereon se- 

cured by the mortgage in the complainant’s bill 

mentioned $2,000.00 
Interest thereon at six per cent. from Decem- 

ber 17%th, 1896 to April 15th, 1907—10 years, 3 

months and 28 days 1,239.34 


$3,239.34 
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CR. 


By 89 monthly payments of $10.00 each, as 
interest $ 890.00 
By 89 monthly payments of $10 each as 
premiums on loan 890.00 
By legal interest on such monthly payments 
of premiums calculated on the rule of average 
payments, accepting 5 1-6 years as the average 
period 


$2,055.90 $2,055.90 


Amount due complainant the 15th day of —-— 
April, 190% $1,183.44 


(NOTE.—A memorandum of an opinion by Vice Chancellor 
Walker in this same case appears infra.) 


THE NEW JERSEY BUILDING LOAN & INVESTMENT CO. v. NcNULTY. 


(N. J. cheneny Court, November, 1998.) 


Foreclosure— Final Decree—Execution—Judgment by Default. 


Mr. Barton B. Hutchinson for the complainant. 
Mr. Charles T. Cowenhoven for the defendant. 


(MEMORANDUM. ) 


WALKER VY. C.: This is a foreclosure case. The defendant 
Anthony McNulty applies by petition to open the final decree, to set 
aside the execution, and to set aside the master’s report so far as it 
denies to the petitioner the right to have certain shares of stock in 
the complainant company, an insolvent corporation, sold before the 
mortgaged premises are sold. The matter is presented in this form 
because no exceptions were filed to the master’s report, the excuse 
given being that counsel for the defendant was to have had actual 
notice, by arrangement of the parties, of the filing of the report, which 
notice he did not receive, and a final decree was entered ex parte upon 
the report in due course and an execution issued before he became 
aware of the situation. 

For the purpose of deciding the question here presented [ shall 
assume that the arrangement was as claimed on behalf of the de- 
fendant. The case then stands in the posture of an application to open 
a judgment by default, in order to accomplish which the party apply- 
ing must show both surprise and merits. 

Coming to the question of merits, I find that the petitioner is 
without them. The question presented on this application was fully 
tried out before the able master who made the report, and he sup- 
ported his finding by the citation of authorities, and, in my judgment, 
his reasonings deduced from those authorities are correct, and were 
correctly applied to the facts of this case. The result is that the 
prayer of the petition must be denied. 
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LAWTON v. BEDELL. 
(N. J. Chancery Court, October 21, 1908.) 
Corporation—Stockholders—Amount of Capital—Access to Books. 
Mr. Anderson Price for the complainant. 
Mr. William T. Carter, Jr., for the defendants. 


HOWELL V. C. (orally): This corporation, by name Lawton, 
Bedell & Company, was organized under the general corporation laws 
of New Jersey in the month of October, 1905, with a capital of $3,- 
100, all of which I understand was paid up in some way or other, but 
concerning that there is no question in this case. The charter con- 
tains in its 6th paragraph a provision that the Board of Directors 
shall have power, without the assent or vote of the stockholders, among 
other things to fix the amount to be reserved as a working capital. 
The cause of action in this case will turn very largely upon that para- 
graph. 

The corporation began business at the time of its organization. 
lburing the first vear it made a very small amount of money, forty 
dollars, as one of the witnesses testifies. But during the second year 
and during the third year it made considerable pro*ts, so that at the 
end of the third year, or say in the month of March, 1908, it had a 
surplus which was considerably larger than its capital, possibly twice 
as large; I think the complainant insists that it was about three times 
as large; but at any rate it was a substantial surplus, and consisted 
very largely of cash in bank. About six months before March, and 
before the events that happened in March, 1908, Mr. Lawton, the 
complainant, became dissatisfed with his position in the corporation 
and desired either to buy or sell, and made such a proposition to Mr. 
Bedell. In the meantime, and during the whole of that six months, 
very little business came in, and, as I take it from the testi- 
mony, it was up to Mr. Lawton to see that the business was brought 
in, and, in fact, he says so, and boasts of his failure to do so, because 
he says that during the existence of the company he brought in 
pretty nearly eighty thousand dollars worth of business. While there 
is nu testimony that there were disagreements between the two prin- 
cipal owners, I take it that the feeling between them was not very 
cordial. Mr. Lawton, the complainant, was the holder of twelve 
shares of the stock of the company. Mr. Bedell was the holder of 
nineteen shares. There was one other share that was held by a man 
named Talman, which in October, 1906, was transferred to Miss Be- 
dell, a sister of Clinton W. Bedell. That one share of stock was a 
qualification share undoubtedly, and belonged to Mr. Clinton W. 
Bedell. It was put by him in the name of his sister evidently for the 
purpose of qualifying her to become a member of the board of direc- 
tors. She is a school teacher in New York, and does not live in New 
Jersey, has no interests here apparently; and she thereupon became 
a director of the corporation. Now the culmination of all this was 
in the month of March, 1908. At a meeting of the .directors held at 
that time a great many things were done which convince me of the 
character of this attempted transaction. In the first place Mr. Law- 
ton, without any reason heing assigned, was dismissed from employ- 
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ment of the company. He was elected a director, but there was 
taken from him the office of president, which he had previously held, 
and he was put out on the world without any means of obtaining his 
livelihood, unless he could get dividends from this corporation. The 
reason given by Mr. Bedell for turning him out was that it was done 
for the purpose of reducing expenses. The expense it reduced was 
$35, the weekly salary of Mr. Lawton, and his traveling expenses, 
whatever they were; but in order to off-set that Mr. Bedell immediately 
raised his own salary from $35 to $40, and there was a continuation 
of all the other-expenses of the business. There does not seem to 
have been any reduction at all, while in the meantime, and since that 
action was taken, Mr. Bedell has succeeded in getting two small jobs 
aggregating, as he says, $3,000 (possibly $3,500 or $4,000), on which 
the profit is expected to be ten to fifteen per cent, not enough to pay 
the expenses which have been incurred by him. Since the resolu- 
tion was passed in March he has been in absolute control; has con- 
tinued the business; has continued the expenses; has raised his own 
salary; and has retained a stenographer at twelve dollars a week. 
He has paid out five hundred dollars to a man for commissions for 
getting business, for which he has received nothing. He has warned 
the public against trusting Mr. Lawton, the complainant, and seems 
to have done everything he possibly could in the direction of running 
the company for his own benefit and advantage, and for the detriment 
and disadvantage of Mr. Lawton. Now with this large surplus in 
cash on the 30th day of March, the Board of Directors, that is Mr. 
Bedell and Miss Bedell, by a vote of two to one, vote not to pay any 
dividends until the month of January, I think it was 1909. They 
likewise vote a resolution setting apart $10,000 as a working capital. 
Now they did not have $10,000 in the treasury to set apart, to start 
with; and, in the second place, there was no business in sight which 
required any such sum of money. As I said during the course of the 
hearing, the mere passage of the resolution to make it $10,000 did not 
give them any greater faculties or any greater facility for taking on 
business than they had before, because they had to take on business 
in order to make money up to $10,000. They could not 
get it until they took on business and transacted the business and 
made profits out of it. So I think that the attempt to set aside the 
$10.000 as a working capital is a clean fraud and done for the purpose 
of tving up the surplus of this corporation in the hands of the treas- 
urer so that it would not be possible for Mr. Lawton to get any 
dividends out of it. The case strikes me very much like the case of 
Laurel Springs v. Fougeray, in the Court of Appeals. In that case 
there were three men who formed a corporation and they were equal 
stockholders, and two of them combined to defraud the third. Here 
there are three people, although only two having interests, and one 
of them, the creature of Mr. Bedell who is not interested in the com- 
pany at all to any beneficial or considerable amount, but who is a mere 
factotum, joins with him for the purpose of putting down the other 
one. It is really one against one; it is really twenty against twelve, 
twenty shares against twelve shares. Now no court would stand that 
kind of a transaction, and I am going to follow the direction of the 
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Court of Appeals in the case of the Laurel Springs Land Company 
v. Fougeray. Mr. Justice Garrison wrote that opinion, and he says: 
“Generally, suits to compel the declaration of dividends must be in 
the name of the corporation, but where the corporation is a defend- 
ant and the majority of directors are parties charged with frauds in 
this very respect the suit will proceed to a decree upon the com- 
plainant’s rights. In the present case the prayer of the complainant 
should be met by a decree requiring the defendants, as directors, to 
declare a dividend of all the net earnings not needed for the legiti- 
mate purposes of the company’s business.” Now the duty of the 
board of directors under that, is to come together and declare a 
dividend of all the net earnings that are not needed for the legitimate 
purposes of the company’s business. Mr. Justice Garrison says 
further: “And in order that the matter may remain under the 
scrutiny of the court, the decree directing the defendants to account 
and elect as to salary or commissions should be supplemented ‘by re- 
quiring them to declare such reasonable dividends and to do so from 
time to time as the financial status of the business may warrant, with 
leave to the complainant to apply to the Court of Chancery for re- 
lief in the premises if it be necessary for him so to do.” 

The decree then will be in accordance with the declaration in 
that opinion. 

Now one other thing. The question of salaries ought to be 
dealt with in this same case. It appears that Mr. Bedell after turn- 
ing out Mr. Lawton, raised his own salary to $40 per week, so that 
during the weeks that have elapsed since the 30th day of March he 
has drawn the sum of $1,200 in cash from the surplus of the com- 
pany, because, according to his own statement, the profits which he 
says could be made out of the two contracts that the company was 
engaged in executing, and which amounted to say $3,000, and there was 
talk of a little larger sum than that also, would be ten to fifteen per 
cent. Under those circumstances I do not think that Mr. Bedell has 
any right, under the case in New Jersey, to take any such sum of 
money as that. He voted it to himself; he was the director who was 
in charge; he was the twenty share man, one share standing in the 
name of his sister. That hardly needs a citation of cases, but I will 
call your attention to the old case of Gardner v. Butler on that point, 
which has been followed down to the present time; and the case of 
Hays v. Pierson, which is quite a recent case, in which the stock- 
holders unanimously agreed upon a salary of $4,000 for the presi- 
dent of the corporation, all done in good faith, too, at the time, and 
the corporation failed inside of a year and a half. The president of 
the corporation was required to give up the $4,000 for a good share of 
that time. 

There is one other badge of fraud that [ ought to speak of, and 
that is the denial of Mr. Bedell to Mr. Lawton of access to the books. 
Undoubtedly as a director of this corporation he has the right of 
access to all of the books of the corporation, because as director he 
was charged with the duty of knowing what was going on; he could 
not know what was going on unless he could see the books. 

I think that disposes of the case. 
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ISKOLSKY v. JACOBSON. 
(Hoboken District Court, October 9, 1908.) 
Interrogatories— Motion to Dismiss—State of Demand. 

Written interrogatories were served by the attorney of plaintiff 
on the attorneys of the defendant. Motion was made before the 
court for an order dismissing and vacating the interrogatories. 

Messrs. McBurney & McBurney, for the motion. 

Mr. John D. Pierson, contra. 

STUHR, J.: This is a motion for an order dismissing and vacat- 
ing interrogatories heretofore served on the attorneys of the defend- 
ant. 

There is no objection to the form of the interrogatories. The 
only ground for the motion seems to be that Section 68 of the Dis- 
trict Court Act is not broad enough to allow the interrogatories to 
stand, 

The section provides that the practice of the Circuit courts, in 
so far as applicable shall apply to District courts, excepting, how- 
ever, in cases where there may be some express provision of law pro- 
viding otherwise. 

There appears to be no provision of law providing otherwise. 

The sole point of discussion is whether such practice is applicable. 
The Circuit court practice is found in Section 140 of the Practice Act. 
(P. L. 1903, 575). 

An examination of this section would convey the impression that 
everything is practicable under our District Court Act. 

The filing of a stae of demand in a case in the District court 
brings the action at issue. No further pleadings are necessary, nor 
is it required to serve a formal notice for trial. Causes may be ad- 
journed from time to time without prejudice to either party. Dur- 
ing this period the interrogatories served may be properly answered. 

It does not appear to me that the practice in the Circuit court 
would be inappropriate when applied to the District court, but on 
the contrary thoroughly applicable. 

Motion to dismiss is denied. 


CHARGE TO GRAND JURY. 
(Atlantic Oyer and Terminer, October 13, 1908). 
Enforcement of Excise Laws— Violation of Election Laws. 

TRENCHARD J.: “Forcible and ‘scandalous illustration of this 
truth was given in August last when public officials of this county and 
of Atlantic City testified under oath that they did not and could not 
enforce the criminal laws because of the failure of grand jury to indict 
when ample evidence was presented. 

“Tl am informed that there will be evidence laid before you of the 
sale of intoxicating liquors on Sunday and of gambling in its various 
forms. With respect to the sale of intoxicating liquors on Sunday, 
the New Jersey crimes act provides that it is a crime. That is plain, 
and so long as the law remains the same, final. It is plain, too, that 
the criminal laws of New Jersey apply to Atlantic City and must be 
enforced there as well as elsewhere. We are not concerned with 
what some people wish the law to be. We have to do only with what 
the law is, and that I have stated to vou. 

“Tt will, therefore, be your plain duty to find an indictment in 
every case where the evidence shows sales on Sunday at any time 
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within the past two years. With respect to gambling, the law is also 
plain. The crimes act also provides that gambling in its various forms 
is a crime. Thus section 65 provides that any person or corporation 
that shall habitually or otherwise keep a place to which persons may 
resort for gambling in any form, or aiding, abetting or assisting there- 
in, shall be guilty of a misdemeanor. It is not necessary that the 
offense be habitual. One offense is indictable. There will be laid be- 
fore you gambling chips, boxes containing money used in the gambling, 
together with other gambling implements and devices alleged to have 
been captured by the officers in their raids. 
“IT need to mention specifically but one other matter. It has late- 
ly been brought to the attention of the court that certain provisions 
of the election laws are either misunderstood or wilfully disregarded. 
“The election laws provide in effect that after the election the 
boxes with their contents shall be delivered to the city clerk, but with- 
out the keys. The purpose of the law is to prevent both the box and 
the keys being in the hands of a single individual. It appears that 
lately some of the election officials in Atlantic City have delivered to 
the city clerk both the box and its keys and that they were both re- 
ceived by the city clerk. If this important provision of the law was 
wilfully disregarded it subjects the offenders to indictment. If, how- 
ever, it was innocently done because of a mistaken view of the law 
this public mention will be probably sufficient to prevent a repetition 









of the offense.” 


MISCELLANY. 


STATE NOTSs. 


Attorney-General Robert H. 
McCarter, on November 5, tend- 
ered his resignation of the office 
to Governor Fort, to take effect 
as soon as a successor could be 
named. He was appointed to the 
office by former Governor Frank- 
lin Murphy in 1903, succeeding 
his brother, Thomas N. McCarter, 
who resigned. During the last 
session of the Legislature Mr. 
McCarter was named to succeed 
himself for the full term of five 
years, and only six months of that 
term had elapsed, when he re- 
signed. 

Judge George W. Shinn, of 
Jamesburg, died at his home there 
on October 17, at the age of 84. 
He had been visiting agent of 
the Jamesburg State Home for 
Boys for 17 years. 


MONMOUTH CO.’8S ASSISTANT 
PROSECUTOR. 





Captain Peter Vredenburgh, of 
Long ranch, has been appointed 





Assistant Prosecutor of Mon- 
mouth Co., to succeed Mr. A. J. 
C. Stokes. Captain Vredenburgh 
is a son of Judge William Vreden- 
burgh, of Freehold. He was 
graduated from Princeton College 
in 1892, and later fram the New 
York Law School. He was admit- 
ted to the N. J. bar as an attorney 
in 1895, and as a counselor in 1908. 
In April, 1898, he went out as Cap- 
tain of Company I, Third Regi- 
ment, N. J. Volunteers, in the 
Spanish-American War. Seeing no 
active service in the branch of the 
army he was mustered out and 
went to the Philippines as Captain 
of the 28th Regiment, United 
States Infantry. After serving two 
years in the Philippines, he re- 
turned to this country in May, 
1901. He returned to the Philip- 
pines in November, 1901, and re- 
mained there until January, 1904. 
Since that time he has been with 
his company at Fort Snelly and in 
Cuba, and only resigned a few 
months ago to return home and re- 








350 


sume his law practice. During his 
service in the Philippines he took 
active part in 17 engagements and 
won a Congressional medal for 
meritorious service. 





OBITUARIES. 


MR. ALLAN LANGDON M’DERMOTT. 


Ex-Congressman Allan Langdon 
McDermott, one of the best known 
Democratic politicians of New Jer- 
sey, who had held many State, 
county and municipal offices, died 
suddenly of heart disease on Octo- 
ber 26, 1908, at his home in Jersey 
City. He was the son of Hugh 
Farrar McDermott, and was born 
in Boston, March 30, 1854, remov- 
ing to Jersey City when young. 

Mr. McDermott first learned the 
printing trade, but in 1871 he 
entered the law office of Governor 
Leon Abbett. The next year he 
decided to become a newspaper 
man and for two years traveled 
over the country as correspondent 
for a number of papers. Then he 
began the practice of law again, 
entering the office of ex-Judge Al- 
bert B. Dayton. He was gradu- 
ated from the New York Law 
School soon afterward, was ad- 
mitted to the Bar in New York 
in 1877 and became a counsellor 
at law in New Jersey. 

At about that time he was ap- 
pointed corporation attorney of 
Jersey City, but resigned to accept 
appointment as District Court 
Judge in 1883. In the meantime 
he was also Assemblyman from the 
Fourth district. While holding the 
judgeship he was appointed by 
Mayor Taussig, as President of the 
Jersey City Board of Finance and 
Taxation, which place he held for 
three years. During that time the 
city treasury was strapped on sev- 
eral occasions, and Mr. McDer- 
mott brought city bonds over to 
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New York and raised enough 
money on them to pay the interest 
on the city’s debts and keep it out 
of bankruptcy. 

In 1884 he was appointed mem- 
ber of the State Board of Taxation, 
serving for two years. The follow- 
ing year he became Chairman of 
the Democratic State Committee 
and held office until 1895. In that 
year he was the candidate for the 
United States Senate, but was de- 
feated. He was a member of the 
commission to revise the Constitu- 
tion of the State in 1894. 

Mr. McDermott was a candidate 
for Mayor of Jersey City in 1892, 
but was defeated by Peter F. 
Wanzer largely through the efforts 
of the Democratic administration, 
which he had criticised severely. 
He was a delegate to the national 
Democratic convention in 1896. 

He was a member of the State 
Senate from 1899 to 1900 and was 
elected to fill the vacancy caused 
by the death of William D. Daley, 
of the Seventh district. He was 
re-elected in 1901, and in 1903 was 
elected to Congress from the Tenth 
district, being the only Democrat 
elected to an office of any import- 
ance in the state in that year. He 
declined a re-election on account 
of his failing eyesight. He serv- 
ed until recently as Corporation 
Counsel of Jersey City. 

Several years ago when the 
Washington Railway and Electric 
Company of Washington, D. C., 
got into financial difficulties Mr. 
McDermott was appointed receiv- 
er and he got the company into 
such good shape that he was 
chosen president, serving until last 
January. 

For some years Mr. McDermott 
had been a law partner of Willard 
C. Fiske, brother of Harrison Grey 
Fiske, at 16 Exchange place, Jer- 
sey City. 





MISCELLANY. 


Mr. McDermott married Mar- 
garet O'Neill, who with a son, 
Walter, and a daughter, Aileen, 
survive. 





JUDGE DAVID T. HOWELL. 


Judge David T. Howell, Police 
Judge of the First Criminal Court, 
of Newark, died on October 17, 
1908, having shot himself in 
Branch Brook Park in that city. 
Judge Howell had been bitterly at- 
tacked during the campaign as to 
his personal character, and this, it 
is supposed, was the reason for the 
suicide. He had shown much ex- 
citement during the day, but his 
act in taking his own life was as 
great a surprise to his family as to 
his friends. 

Judge Howell was a native of 
Clifden, near Slyne Head, on the 
west coast of Ireland, and was born 
there of English parents in 1864. 
He began his education under 
private instruction in Dublin in 


1873 and later studied for six years 
for the purpose of preparing for 


the ministry in the Protestant 
Episcopal Church. The death of 
his father interfered with his plans 
and he was obliged to go to work. 
He came to this country and lo- 
cated in New York in 1881 and 
after having worked on the Brook- 
lvn bridge and the Statue of 
Liberty, entered the ministry of the 
Methodist Episcopal Church. In 
1890 he entered the Protestant 
Episcopal Church, remaining until 
a climax was reached in his do- 
mestic affairs in 1899. He then 
came to Newark and studied law in 
the offices of A. Q. Keasbey & 
Son, being later admitted to the 
New Jersey bar and opening of- 
fices for himself. He became ac- 
tive in Democratic politics and in 
July, 1906, was elected Chairman 
of the Essex County Democratic 
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Committee. He resigned from 
that position in August, 1907, hav- 
ing been appointed Police Judge 
by Mayor Haussling in January, 
1907, and expressing the belief that 
on that account he should not con- 
tinue as the active head of a county 
political organization. 





MR. WILLIAM CLARKE DAYTON. 


The following minute was adopt- 
ed by the Camden County Bar As- 
sociation at its meeting on October 
7 last, relative to the death of Mr. 
William Clarke Dayton, which oc- 
curred on July 19, 1908. 

“William Clarke Dayton was 
born in Camden, July 18, 18651. 
His father, James B. Dayton, was a 
brilliant man socially, a prudent 
man in business and a lawyer of 
learning and ability. William L. 
Dayton, one of New Jersey’s most 
distinguished sons, was his uncle. 
The subject of this minute received 
his education at the West Jersey 
Academy in Bridgeton, at the 
Classical School of the late Wil- 
liam Fewsmith in Philadelphia, at 
the College of New Jersey (now 
Princeton University), and at the 
University of Pennsylvania. He 
read law with his father, James B. 
Dayton. He was admitted to prac- 
tice as an attorney at the February 
term, 1875, and was called to the 
bar as a counsellor at the February 
term, 1878. He died July 19, 1908. 

“He practiced law for a few 
years only after he was called 
to the bar. His social ability 
gave him many _ social in- 
terests, and he became _ iden- 
tified with large business and 
financial affairs. He was Director 
of the Camden and Atlantic Rail- 
road Company from May 28, 1886 
until Mav 4, 1896, the date of its 
consolidation; of the Philadelphia 
and Camden Ferry Company and 
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of the Camden Safe Deposit and 
Trust Company until his death. Of 
the Camden Safe Deposit and 
Trust Company he was president 
‘ during one of its most prosperous 
eras, for a period of six years end- 
ing 1902, when failing health com- 
pelled him to relinquish his posi- 
tion, which he had filled with 
eminent ability and with satisfac- 
tion to directors and stockholders 
alike. 

“Lack of health and not lack of 
ability prevented him from pur- 
suing and achieving prominence in 
the profession of the law. In the 
social wofld he was characteristic. 
Every social circle that surrounded 
him was sure of brightness, enter- 
tainment and amiability. He also 
gave much time and attention to 
historical studies and collected a 
considerable library, particularly 
rich in works relating to Napoleon. 
But it was his ability and sagacity 
in business and financial affairs 
that especially distinguished him, 
and his independence and courage 
made his ability and sagacity tell 
against opposition by whomsoever 
upheld. His loss to his friends of 
the bar, and to a large circle of 
other friends and to his business 
associates, will be deeply felt and 
deplored. 

‘HERBERT A. Drake, WILLIAM 
J. Krarr, Wiiti1aM Earty, J. H. 
GaskKILL, C. V. D. JoLine ”’ 





BOOK NOTICES, 


IDEALS OF THE REPUBLIC. 
By James Schoeler, LL. D., 
3oston: Little, Brown & Co., 
1908. Pp. 303. Cloth, $1.50, net. 


The substance of this volume 
was contained in lectures given by 
the author 1906-1908 at the John 
Hopkins University, and closed a 
connection of 17 years between the 
author and the historical depart- 
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ment of that university. The work 
traces out the social and political 
fundamentals of American history 
as connected with the progress of 
prosperity. It makes an intensely 
interesting book. The comments 
on various phases of our national 
life are extremely suggestive, and 
the terse style of the writing must 
commend itself to the intelligent 
student. Certain questions that are 
discussed during political cam- 
paigns, but usually only from the 
surface, are here treated with a fine 
sense of the distinction between 
fact and fallacy, truth and_ half- 
truth. We regret not to have 
space for quotations. The chapter, 
“The Discipline of Liberty,” is an 
admirable illustration of our point. 
What the author there has to say 
about individual liberty being 
yielded up for the public good is 
capital. “Liberty in submission— 
it is that which all humanity must 
at last concede,” is a sentence 
which embraces in itself all the 
elements of a statement of truth 
that good citizens must sooner or 
later learn, if democracy is to stand 
the final test to be put to it. 


STREET RAILWAY RE- 
PORTS (Annotated). Vol. Y. 
By Messrs. Gilbert, Bender 


and Hinman. Albany: Matthew 
Bender & Co., 1908. Pp. 964. 


We have frequently commended 
these reports for their clear type 
and complete annotations. In fact, 
the annotations alone are so copi- 
ous and complete that no attorney 
who has to do with street railway 
cases can get along without con- 
sulting this series of reports. This 
class of litigation is so much on the 
increase that we cannot wonder 
these large volumes appear quite 
frequently. The opinions given 
embrace decisions in both the Fed- 
eral and State Courts. 





